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COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO - 176939323
DEUTSCHE BANK NATIONAL TRUST : Case No. A0705631
COMPANY, as trustee,
: Judge Ruehlman
Plaintift,
V.
MAGISTRATE’S DECISION
TELISA BARNES, et al.,
Defendants.

RENDERED THIS / ﬂj DAY OF FEBRUARY, 2008.
This foreclosure case is before the court on the defendant State of Ohio’s

' The motion was heard before the Common Pleas

(“State”) Motion to Dismiss.
Magistrate on January 24, 2008, at which time the matter was taken under submission.

BACKGROUND

, The State claims standing to bring this motion because its answer asserts that the
State may have an interest in the property. In its motion, the State argues the court lacks
jurisdiction ‘over this foreclosure action because 1) “Courts of common pleas have
jurisdiction only over actual controversies”, 2) “When, as here, a plaintiff lacks standing,
the plaintiff fails to present an actual controversy to the court”, and 3) “In the alternative,

if the Court determines that it has jurisdiction, it should order that, within fourteen days,

the real party in interest must be substituted for plaintiff > Attorney General Marc Dann

! / The Ohio Attorney General filed seven, identical motions to dismiss. The other Hamilton County cases
in which this motion was filed are: A0708780 (Deutsche Bank v, Summers), A0708878 (Aurora Loan
Servicing v. Howell), A0708985 (Household Realty v. Emmick), A0709111 (Bank of New York v. Jones),
A0709112 (Option One Mortgage v. Woodall), A0709130 (Residential Funding v. Muhammed).
Household Realty dismissed its action following receipt of the State of Ohio’s motion to dismiss. The State
of Ohio withdrew its motions in A0708780, A0708878, A0709111, and A0709112.

?/ Mot. to Dismiss.



argued the State’s motion before the court. The court first addresses the State’s standing
to bring its Motion to Dismiss.
Standing

The complaint was filed June 25, 2007. The State was added as a dcfepdant on
August 17, 2007. Service was perfected upon the State on August 22, 2007. On
September 27, 2007, a judgment and decree in foreclosure was entered upon plaintiff’s
motion for default. The State’s answer was subsequently filed October 9, 2007. An
amended judgment entry was eﬁtered October 25, 2007. The parcel of real property at
issue was sold at sheriff’s sale on November 29, 2007. The State filed its Motion to
Dismiss December 7, 2007. Despite being filed post-judgment, the court shall treat the
Motion to Dismiss as timely filed because the State makes a jurisdictional argument to
the court.?

Although the court does not question the State’s standing to present its motion to
dismiss, this court has significant concerns regarding the ethical implications of the
Attorney General moving to dismiss an action wherein he claims an interest in collecting
a debt owed to the State of Chio by the deferlldant.

The Ohio Rules of Professional Conduct regulate attorney conduct in this state.

In general, “[a] lawyer shall act with reasonable diligence and promptness in

* / The motion and proposed order dismissing the case were inadvertently delivered directly to Judge
Ruehlman’s courtroom in contravention of Local Rule 23(F) & (G). The [proposed] order of dismissal was
placed of record, as well as an order allowing the defendant leave to file an amended complaint. Upon this
cowit’s discovery of the State’s filing of its motion and subsequent entries being placed on the record,
Judge Ruchlman agreed to strike his order dismissing the case and granting leave to file an amended
complaint, so that this motion could be heard by the Common Pleas Magistrate on its merits. Subsequent
to the motion being set for hearing, and subsequent to the entry striking the other orders, plaintiff delivered
a motion to confirm sale to this court. This court inadvertently approved the entry and sent same to the trial
Court for signature. Upon discovery of its mistake, this court advised the plaintiff to prepare an entry
vacating the entry confirming sale. The latter entry was placed of record on January 25, 2008,



>4 “A lawyer also must act with commitment and dedication to the

representing a client.
interests of the client.” As to conflicts of interest regarding current clients, the Rules of
Professional Conduct state:

(a) A lawyer's acceptance or continuation of representation of a client

creates a conflict of interest if either of the following applies:

(1) the representation of that client will be directly adverse to another

current client;

(2) there is a substantial risk that the lawyer's ability to consider,

recommend, or carry out an appropriate course of action for that client will

be materially limited by the lawyer's responsibilities to another client, a

former client, or a third person or by the lawyer's own personal interests.®
Finally, the court notes that the Ohio Rules of Professional Conduct’s prohibitions
regarding conflicts of interests apply to government officers and employees.”

In foreclosure actions such as the instant case, the State is named as a defendant
because the State has, or may have, obtained a judgment against one of the defendants in
the action. The State seeks to collect upon the judgment through the proceeds of the
judicial sale. Thus, on its face, the Attorney General’s motion seeking to dismiss the
foreclosure action conflicts with his duty to the taxpayers and citizens of the State of
Ohio to collect on judgments rendered in the State’s favor.

When asked about this obvious express conflict in interest, the Attorney General
informed the court that no conflict exists because, as a matter of public policy, the
Attorney General concluded that the State is more likely to collect the money owed to the

State if the homeowners keep their homes. The court finds the Attorney General’s

argument utterly baseless and demonstrably meritless. First, the State merely seeks to

* 1 OH Rule of Professional Conduct Rule 1.3 (emphasis in original).
3/ 1d, comment 1.

¢/ OH Rule of Professional Conduct Rule 1.7 (emphasis in original),
7 / OH Rule of Professional Conduct Rule 1.11(d)(1).



have the instant complaint dismissed without prejudice,8 meaning that the plaintiff need
only wait to record the mortgage assignment and re-file a new foreclosure action under a
new case number. Rather than allowing the homeowner to keep the real property, the
State’s prayer serves only to delay the eventual awarding of judgment against the
homeowner. Because the interest due the plaintiff would continue to accrue during the
Attorney General-ordained period of delay, less potential excess funds would be available
after the judicial sale to satisfy the State’s judgment lien.

Furthermore, the Attorney General’s stated public policy interest seeking to keep
homeowners in their homes at the expense of collection of State liens would require
universal application to be effective and consistent. As such, the court would expect the
State of Ohio to disclaim any interest in all foreclosure actions filed throughout Ohio if
the Attorney General were to be taken at his word. Because of the obvious ramifications
that a dismissal without prejudice would have on the amount of excess funds potentially
remaining from a judicial sale, and because the Attorney General has not made such
universal disclaimers of interest throughout Ohio on foreclosure actions, this court must
conclude that the Attorney General was using this court to advance a political agenda
rather than seek a legal remedy in a court of law.

Failure to comply with an obligation or prohibition imposed by a rule [of

professional conduct] is a basis for invoking the disciplinary process. The

rules presuppose that disciplinary assessment of a lawyer's conduct will be

made on the basis of the facts and circumstances as they existed at the

time of the conduct in question and in recognition of the fact that a lawyer

often has to act upon uncertain or incomplete evidence of the situation.

Moreover, the rules presuppose that whether or not discipline should be

imposed for a violation, and the severity of a sanction, depend on all the

circumstances, such as the willfulness and seriousness of the violation,
extenuating factors, and whether there have been previous violations.”

¥/ Entry, Dec. 14, 2007.
?/ OH Rule of Professional Conduct, Preamble at §19.






























